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Recently the EU issued a consultation paper regarding the Timeshare Directive on which our legislation was based.  When the Timeshare Regulations were introduced, the Association wrote to the Dr M Refalo, then Minister of Tourism, to propose amendments as the regulations issued only transposed the minimum requirements.  We felt that such a low level of protection will only result in complaints and our timeshare industry getting a bad image.  Under the influence of the timeshare lobby, the Minister succumbed to the pressure put by the industry and adopted the minimum requirements.  Those who read Maltese papers realize that the result of this approach, unfortunately, resulted in what we were predicting.
Because of this we found that the Consultation Paper gave us an opportunity to look again at the EU Directive and try to bring about change at the EU level.
The following, in Green, are the responses to the EU Consultation Paper.

1.
The scope: Timeshare-like products

Problems

The definition of timeshare in the Directive is wide, and as indicated can be easily circumvented. 

As timeshare-like products (as defined in section V) are not covered by the definitions of the Directive, the purchasers are not entitled to have the benefits (minimum information, cooling-off period, ban of deposits, language requirements etc) that the Directive affords to the purchaser of the classic timeshare rights. 

Questions: 

Do you agree with the description of the problems? 

Yes, but there are other problems like for example the aggressive marketing that is commonly found in this industry.  Moreover, consumers may not be aware that they are entering into a timeshare deal especially at the initial stages.  Many a time, in Malta, many tourists are lured into the contract by being approached on the street and they are informed that they have won a meal at a hotel and a holiday.  They are then taken to a hotel where they are put under undue subtle pressure to sign a timeshare contract.

There are other problems.  One of these is that the rate at which administrative costs increase are not regulated in any way.  One possible solution is that the factors which would affect this rate should be established and clearly defined.  These should form part of the information given, should also form part of the contract.

Should the scope be extended to cover the products described above?

Yes 

If yes, which of the provisions of the Directive should be applicable?

Articles should be amended to extend definitions to property which is not necessarily immovables. Articles 3 to 11 should apply. In fact, all property which is negotiated in a timeshare manner should be included.

What would be the best way of producing ‘future-proof” legislation and avoiding circumvention of the timeshare legislation?

There is no easy solution. It is suggested that periodically – say every five years a review is conducted. Member States should also be left in the liberty of adapting the definition of timeshare or timeshare-like products to their own specific circumstances. In particular the norm under article 11 of the Directive allowing Member States to maintain more favourable measures to protect consumers should be maintained.  

Do you see any need to harmonise the legal nature of timeshare? If so, which variant would you support?

Whatever approach is taken should ensure that Member States are able to adopt such flexible measures as are tailor made to their own particular circumstances. We do not consider that there is any pressing requirement in this regard.  However, it should be borne in mind that unless we harmonize, the Internal Market would still remain an illusive dream.
2.
The scope: Travel discount clubs

Problems

In addition to the general problems described in section VII and that these products fall outside the scope of the Directive, consumers experience problems because there are no underlying real property assets, and/or no upfront agreement with providers of transport or accommodation services. The discounts and offers made available to consumers will depend on the trader’s ability to contract “good deals” to be offered to the members. According to the complaints received, these companies do not generally have the financial capacity and/or reputation needed to procure such contracts. They often are not able to honour the promises made, and if they go bankrupt the consumers loose all the money paid. 

Questions:

Do you agree with the description of problems?

Yes 

Should the scope of the Directive be extended to cover travel discount clubs?

Yes 

If yes, how should these products be regulated and which of the provisions of the Directive should be applicable to them?

Articles 3 to 11 should apply  

If not, do you think that these products should better be regulated in the context of the package travel directive?

3. 
The scope:
Resale and exchange of timeshare and certain other related contracts.

Problems

Resale

Consumers may wish to resell their timeshare or timeshare-like product for different reasons (e.g. change of preferences regarding vacation, disappointment that the product does not live up to the promises in the sales presentations, declining standards of accommodation or increasing annual costs).

The resale market for timeshare and timeshare-like products in Europe is not very well developed. This has led to a market for scams, consumers wishing to sell being the targets of rogue traders. Aggressive practices are common. A substantial part of resale activity is initiated by a resale company contacting consumers who own a timeshare, offering to resell and promising a profit, sometimes falsely claiming to have a buyer at hand. Complaints relate to fees requested upfront and no buyers being found in the end. There are also numerous examples of consumers being tricked into buying an additional timeshare or timeshare-like product, the resale companies arguing that it would be easier to sell the two weeks together. 

The Directive and national legislation do not generally cover the activities of resale companies, who are selling as an agent of a private seller. 

Exchange schemes

The possibility of joining an exchange scheme is often used in the marketing of timeshare and timeshare-like products as a positive argument. The major problems seem to be related to “overselling” of the advantages and the possibilities, leaving consumers disappointed because the requested accommodation is not available, the timeshare/timeshare-like product they have is not of sufficient value to be exchanged for the “5 star luxury resort” shown in the marketing, or with unexpected high costs related to exchange, having to pay annual membership fees as well as fees related to search and use of exchange.

Other related contracts

Consumers also experience problems with other contracts which are related to or marketed in connection with timeshare or to timeshare owners. Two examples of such products, “upgrading” and “cash-back schemes”, are described under section V. 

Questions: 

Do you agree with the description of the problems? 

Yes completely 

Do the lack of regulation at Community level of resale and other timeshare-related contracts constitute a consumer protection lacunae?

Yes it does and should therefore be addressed. It should be remembered that many people in government are in the ‘pockets’ of the industry.  Many a time, if there is no initial stimulus and public pressure from the Commission, many governments will only try to protect and improve the profits of the industry at the expense of consumers especially since most  are nationals of another member state and do not have a vote at the national level.

Would you support EU regulation of the marketing and the contracts of exchange and resale? If yes, which aspects should be regulated (e.g. duty to disclose, right of withdrawal)?

Yes we would – we certainly agree there should be a duty to disclose, right of withdrawal, refund of monies paid under false pretences etc.  One aspect of marketing, at least in Malta, which makes the industry more prone to attract the non-reputable ‘businessman’, is the lack of open marketing.  The marketing of the industry is not made through adverts in the local media but through OPCs.  Thus consumers do not have information on the market such as prices, terms of contract, administration fees, and security of standards.  Moreover, the industry itself can greatly influence the media and thus complete information about the market is difficult to infiltrate to new buyers.

This influence cannot be underrated.  Some years ago when RCI entered the Maltese market, it provided a holiday to important people in all the Maltese media.  The result was that within a week they returned, all wrote advertorials under the guise of newspaper articles or TV news, putting forward the side of the providers without even a hint of the possible problems.

Do you think other categories of contracts, such as cash-back schemes and upgrading should be regulated? If yes, how?

Yes, we do believe that all such schemes should be regulated since the industry is like a balloon.  If you press at a point you would not be reducing the volume as the pressure will simple show at other places.  Thus all aspects of this industry should be regulated.

4.
Information requirements and language

Problem: Information requirements

The Annex of the Directive contains an extensive list of information that must be included in the prospectus and the contract.
Many complaints relate to omission of material information that the consumer needs in order to make an informed decision. For the products that are not covered by the Directive, there is no legal obligation to provide the information listed in the Annex in a prospectus and the contract. Many complaints also relate to what is perceived as unintelligible contracts and unfair contract terms. Examples of such terms are unreasonable maintenance fees, increasing after an initial period and those regulating the way the resorts are managed and how decisions are taken. 

Questions: 

Do you agree with the description of the problems?

Yes  

Do the divergent information requirements enshrined in national timeshare laws create confusion for consumers and increase compliance costs for business?

Not necessarily so. What is essential is that the consumer is provided with enough information which enables him to make an informed decision and that this information is given to him in a language which he understands and written in plain language avoiding legalese.   

Do you think that the information in the list annexed to the Directive needs to be updated? If so, please explain how.

Yes, every 3-4 years.  Members States – should be given the faculty – as is currently the situation – of adding to the information – for example in relation to Malta one may consider requiring that timeshare sellers be licensed and the licence number and other relevant details included while such OPCs should be easily recognizable.   

Given the large amount of pre-contractual information, how could it be ensured that important information (e.g. on the right of withdrawal) is communicated to consumers effectively?

Consumer education is one way. Ongoing information campaigns conducted in prominent tourist areas should be encouraged. Whilst the industry should not be stifled, consumers – especially tourists – should be encouraged to insist on being given full information and advised as to what this should consist of. This can also be complemented with help lines to local regulatory authorities. Consumer Centres could also have an important role.

Problem: Language (pre-contractual information, contract, post-contract)

The Directive establishes language requirements for the pre-contractual information (prospectus) and the contract, to ensure that the consumer will get the information in a language that he or she understands. The drafting of the provision of the Directive is unnecessary complex, which is reflected in the way transposition measures vary and their lack of clarity. 

Given the complexity of the contracts and the significant financial commitment for consumers, it is essential that consumers have the possibility to understand the contents of the contract and the obligations undertaken. This is also true for information regarding decisions on management or administrative fees during the contract. For the consumer, it is also important to know in which language(s) the company can handle queries and complaints.

Questions: 

Do you agree with the description of the problems? 

Yes fully.  However, it only deals with a part of the problem.  The choice of language is one aspect. But a more important aspect is the way the document is written.  If the legal document is full of legal jargon or terms which may have specific meaning in business, it is more dangerous to consumers than if the contract is given in another language.  In the latter case at least you are aware that you need help in interpreting the contract of sale.

How can the provision on language of the contract and the prospectus be simplified?

The norm should be simple – under pain of nullity the language used must be one that the consumer easily understands. 

Should the consumer also be given the right to have all timeshare-related correspondence (not only the prospectus and the contract) in a language he/she is familiar with? If yes how should the choice of language be determined?

See above b) – the principle should be that the language used in all transactions is one which the consumer understands.  

Alternatively, should the trader be obliged to inform the consumer upfront about the language(s) that will be used post-sale?

See above b) 

5.
Right of withdrawal

The Directive provides for a cooling-off period of at least 10 calendar days during which the consumer can withdraw from the contract, without giving any reasons and without penalties. This period is extended to up to 3 months and 10 days if not all the information requirements in the Directive are fulfilled. 

Most Member States have adopted a 10 days cooling-off period, but a number of Member States have adopted a cooling-off period of 14 or 15 days.  In addition, France requires that the offer should be maintained for at least 7 days, and only then starts the 10 days cooling-off period.

Consumer stakeholders have argued that the cooling off period is too short, in particular when consumers enter into contracts while on holidays. 

Different length of the cooling-off period in different countries could be confusing for consumers and a burden for business. Also, the way the period is calculated, e.g. working days or calendar days and, prolongation in the case of public holidays vary. It is important to bear in mind that the length of the cooling-off period should be seen in connection with the ban on deposits. If the cooling-off period is short (e.g. 10 days), it is less of a burden for business to not receive the payment from the consumer until the cooling-off period has expired than if the cooling-off period is longer (e.g. 1 month). 

Different rules on how to exercise the right of withdrawal (notification in writing, by registered letter, by notary etc) also causes problems to consumers. 

Complaints also relate to traders not providing consumers with the relevant information about this right as prescribed by the Directive. The directive prescribes that the cooling-off period shall not start until all the information is provided. The sanctions for omitting information differ in Member States, as does the effectiveness of the rules. 

Some argue that using the right of withdrawal is burdensome for the consumer, and that consumer protection should be strengthened by a reflection period before signing a contract.

Questions: 

Do you agree with the description of the problems?

Yes  

Do the divergent ‘cooling-off‘ periods and the modalities for exercising the right of withdrawal enshrined in national timeshare laws create confusion for consumers and increase compliance costs for business?

They create confusion for consumers familiar with other legal systems.

Would you support the introduction of one cooling-off period across the EU? If yes, how long should this period be, and what should be the starting point for the period?

Yes – it should be at least 25 days – most consumers are tourists enjoying a holiday in another country – they would in most instances prefer to seek help back home.  Most people tend to take a 15-day holiday and thus a 25 day period will only give them a ten-day cooling off period after the holiday.

Should a compulsory reflection period before signing the contract be introduced?

Yes – it would pre-empt a lot of problems – some consumer sign up to such agreements due to aggressive selling techniques.  In this way, consumer centres can play a role.  One could easily find a consumer centre from where one can get the necessary information.

Would you support full harmonisation of the modalities for exercising the right of withdrawal across the EU? If yes, which would be the essential requirements?

One would have to consider what these are in the first instance.  We would find no objection if the present highest protective measures available are used as the minimum level of harmonisation adopted.

What would be the appropriate legal effect of failing to provide important information (e.g. the right of withdrawal)?

Nullity of contract 

And if the contract was entered into as a result of aggressive selling techniques –possibly even an administrative penalty by way of sanctions both the penalize the failure to provide full information and excessive selling techniques used. 

Moreover, the onus of proof should be on the provider and not on the consumer.
6. 
Advance payments

Problem

Pursuant to Article 6 of the Directive, advance payments are banned during the cooling off period. The Member States have transposed this provision, although the consequences arising from infringements of the provision differ from country to country. 

The timeshare industry argues that the ban on deposits should be lifted, as it hampers business, its negative effect has dissuaded international brand-name hotel chains from investing in timeshare and it triggers the creation and sale of products which fall outside of the scope of the Directive. Alternatives to a ban could be other mechanisms to protect funds, such as escrow accounts, trustee arrangements, third party guarantees, letters of credit etc.

Consumer stakeholders argue that a relaxation of the ban on deposits would in practice undermine the right of withdrawal. Obtaining reimbursement can prove difficult, in particular from rogue traders. The ban has proved to be an effective means of allowing purchasers to make an unencumbered decision about proceeding or cancelling the purchase. Also, if timeshare-like products are brought under the Directive, a ban would apply also to providers of timeshare-like products. A ban on deposits constitutes a clear rule, easy to understand for consumers, whereas if alternatives like allowing deposits paid to third parties were accepted, it would be difficult for consumers to judge whether the third party is reliable and independent from the seller.

Questions: 

Do you agree with the description of the problems? 

Yes, but partly.  See b

Should the current rules banning deposits be amended? If yes, why and how?

No – the ban on deposits should be maintained.   As it is the ban is already being circumvented as many tourists and locals are being asked a sum of between Lm300 and Lm500 as administrative costs.  If one then uses one’s right to withdraw from the contract, this sum is not recoverable as it does not make it part of a deposit.   In fact the Directive should be strengthened to make it prohibitive to ask for any kind of payment before the contract comes into effect.

7. 
Professional and financial requirements

Problem

Firstly, the business sector of timeshare and in particular timeshare-like products and travel discount clubs seem to attract many rogue traders. It also happens frequently that rogue traders change the company name whenever the ground starts to get too hot under their feet. Some stakeholders have suggested that a licensing system would facilitate control and improve compliance with consumer protection law and codes of conduct.

Secondly, numerous consumer complaints are related to the non-delivery of services promised. It is only when the timeshare concerns a property under construction that the Directive requires information about guarantees to be provided. But financial security might also be needed for the case of non-delivery or an eventual insolvency of the company, in particular as the vendor’s services to a large extent is prepaid by the consumer and the fulfillment may extend over a very long period of time . The problem seems to be most acute in relation to the travel discount clubs, as described under V. 

Thirdly, with the large number of companies that may be involved in a transaction, it is difficult for the consumer to know who turn to if something is wrong. 

Finally, there are huge quality differences between the resorts and their amenities and infrastructures, and sometimes between different types of timeshare-weeks or user rights within one resort (e.g. classifications like “standard resorts”, “gold crown resorts” etc).

Questions: 

Do you agree with the description of the problems?

Yes  

Do you have examples of best practices at national level, addressing these problems?

The only specific measure introduced in Malta is the licensing of OPCs in an effort to curb excessive aggressive marketing practices by such salespersons.  However, in practice due to lack of enforcement, this does not hold water.  In fact, most consumers are being given a sense of false security through the amount of consumer protection which is not being enforced.

Do you consider a European licensing system to be a feasible option? If yes, how should this be organised?

Possibly – such a system may serve to distinguish serious operators from rogues – it would have to be complemented by excessive publicity encouraging consumers to deal only with licensed operators. This might be one way of eliminating rogues and provide for more effective control of malpractices. 

If certain financial requirements and guarantees should be introduced, what should they cover and how should they be organised?

Some form of insurance – as is the case with the travel package – to make good for instances of bankruptcy or else guarantee the refund of any monies paid. 

8.
Arbitration/redress

Problem

The Directive does not contain any provisions relating to redress for consumers. Consumer stakeholders report that in many cases consumers are being denied exercising the right of withdrawal and not being reimbursed monies. 

The major part of disputes regarding timeshare, timeshare-like products and travel discount clubs seem to be of a cross-border nature, where the consumer and the company/companies involved in the transaction belong to different countries. The European Consumer Centres (ECC) provide information and assistance to consumers, and can also assist consumers by translating the complaints to the language of the Member State where a complaint can be dealt with, and forward the complaint to the competent out of court dispute resolution body, where such a body exists. The lack of out-of-court bodies dealing with complaints related to timeshare and timeshare-like products has been highlighted as a problem by ECCs and other consumer stakeholders.

Organisation for Timeshare in Europe (O.T.E.) has adopted the OTE Codes of Conduct, updated in 2005, which is linked to a dispute resolution system set up by OTE using independent arbitrators. However, it is important to bear in mind, that a large part of the suppliers, and probably most of the less serious traders, are not members of OTE. 

Questions: 

Do you agree with the description of the problem?

Yes – however one important consideration is that many consumers who need to exercise their rights under timeshare law are tourists – visitors in another country – and effectively do not have the time or money to pursue claims in another country. More thought should be given to how such a situation can effectively be catered for.  That is why we believe that Consumer Centres can play a larger role.

Which measures could be undertaken to encourage the development of out- of- court dispute resolution systems?

 We believe that more cooperation between Consumer Centres and consumer associations can be very beneficial in this respect as many consumer organisations, like ours, are involved in this type of work.

9. 
Criminal sanctions

Problem

As explained under section VII, serious infringements of the Directive should be dealt with under criminal law. National criminal law provisions regulating fraud should be applied. 

A reflection on the proper mix of administrative, civil and penal sanctions that could be effective needs to be conducted. In particular, it has to be determined whether more effective enforcement could be obtained through enhanced use of penal sanctions related to infringements of concrete provisions of the Directive, and if harmonisation of sanctions at the EU level could be a way to reach consistency and effectiveness of the sanction regime related to timeshare,  timeshare-like products and travel discount clubs. 

Questions: 

Do you agree with the description of the problem? 

Yes 

Would you support the introduction of a provision whereby Member States are obliged to provide for criminal law sanctions to serious infringements of the Directive?

Yes. This should also be complemented with administrative fines for those infringements which are not of criminal nature – e.g. falling to provide full information etc.  But this would solve only part of the problem.  The main problem is that there is not enforcement and thus increasing the penal sanction will have little effect.  We had seen this time and time again.  The legislation is there but there is no enforcement and this makes the legislation ineffective.  The Commission should endeavour to ensure that the enforcement structures are more effective.  Training is not enough as most of these structures know their job.  We believe that the Commission should be more pronounced in mentioning by name those who are being effective.  By default those who are ineffective are also indicated.  Leaving such a job to local governments would not suffice as most have many interests to ensure that this industry prospers even if this is done to the detriment of consumers.

10. 
Consumer awareness

Problem

Whilst information campaigns have raised awareness amongst consumers of possible problems related to “timeshare”, new products which are not covered by the Directive and the problems associated with them are not well known by consumers. There is obviously a need for raising awareness amongst consumers, not necessarily specifically related to “timeshare” or “travel discount clubs”, but rather to encourage consumers to study offers carefully, to think twice when the deal is “sign now, or it’s too late” and to consult legal expertise before signing contracts involving financial commitment of a considerable size. 

Questions: 

Do you agree with the description of the problem? 

Yes 

Do you think further information campaigns could contribute substantially to improve consumer awareness? If yes, by whom and how should this information be organised?

Yes – in a Maltese context – the Malta Tourism Authority in conjunction with the Consumer and Competition Division and the Consumer Association should be involved. The tourism publicity body – MTA – should inform consumers of how to speak to and what to do.   In particular tourists can be targeted.  One effective place is the airport.  

However, more awareness general campaigns which focus on basic rights are needed.  The main message should be that if an offer is too good to be true, then, 99.9% it is.  Our experience is that those who are aware of their basic rights as consumers would fare much better

Do you have examples of information activities at national level which have been successful in raising consumer awareness?

These have been minimal – and as far as we are aware have been mainly restricted to leaflets reproduced also on websites of the competent government authorities. The leaflets are in a fairly simple question and answer format but are not given enough publicity.  In fact tourists who are the main victims were never targeted and we doubt if it would be permitted by government to have the Malta Tourist Authority and the Consumer and Competition Division involved because of obvious reasons. 

Would you support an insertion in the Directive of a provision obliging Member States to inform consumers about the national laws transposing the Directive (like in the Distance Selling Directive (97/7/EC) Article 16) and encourage information about codes of practice?

Yes – however this would necessarily ensure that consumers know of their rights.  We are doubtful regarding code of practices as our experience is that these do not work.  This is unfortunate but true.
